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Message from Khawar Qureshi QC, Head of Chambers  

There have been significant judgments handed down by the English 

Courts in recent months concerning service on States and State 

Immunity, appeals on points of law in arbitration matters and the proper 

approach to exclusive jurisdiction clauses within a contract containing an 

arbitration agreement. Meanwhile, the UK Government has announced 

plans to make changes to Judicial Review which are likely to be hotly 

contested.   

We hope the summaries below are of interest.   

Should you be interested in any of the headlines below, please click here 

to see the newsletter in full or visit 

www.mcnairchambers.com/publications for a full list of our previous 

publications.    

CONTENTS 

The following updates are covered in this newsletter:  

 Diplomatic service under section 12(1) of the State Immunity Act 1978 required to 

validly serve a foreign State. In a decision handed down on 25 June 2021, the Supreme Court 

overturned the Court of Appeal‟s decision to reinstate an order permitting the dispensation of 

statutory diplomatic service requirements. The Supreme Court held that such service was “mandatory 

and exclusive” and clarified that the Civil Procedure Rules do not grant the courts discretion to 

dispense with a statutory requirement.  

 

 High Court upholds jurisdictional challenge on grounds of state immunity. In a decision 

handed down on 23 April 2021, the High Court held that the second defendant‟s actions constituted an 

exercise of the sovereign authority of the state of Iraq. As a servant or agent of the first defendant at 

the time, he was protected by the same state immunity the first defendant was entitled to.  
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 High Court allows section 69 appeal and provides clarity as to the court’s power to 

reframe a point of law. After reformulating the relevant point of law itself, the High Court granted 

permission to appeal pursuant to s.69 of the Arbitration Act 1996. During the appeal, the High Court 

clarified that the point of law, for the purposes of s.69, need not be in the exact form as posed to the 

arbitrator, but must instead be inherent in issues they were asked to consider. The Court also clarified 

that the decision to grant permission to appeal should not be revisited unless there are  “highly 

unusual circumstances” present.  

 

 High Court finds no conflict between an exclusive jurisdiction clause and an arbitration 

clause. In a decision handed down on 19 April 2021, the High Court found that, by virtue of their 

wording, an exclusive jurisdiction clause and an arbitration clause could be read in harmony. The 

Court also held that the seeking and obtaining of injunctive relief on non-arbitrable matters did not 

constitute a waiver of the right to have disputes adjudicated by the procedures as outlined in both 

clauses.  

 

 Court of Appeal refuses to enforce judgment obtained in breach of arbitration 

agreement. The Court of Appeal reversed the High Court‟s decision and refused to enforce a foreign 

judgment obtained in contravention of an arbitration agreeement. Unlike the High Court, the Court of 

Appeal found that there was no conflict between an exclusive jurisdiction clause and the arbitration 

agreement. Accordingly, the foreign judgment delved into matters that should have been the subject of 

arbitration proceedings. As this was the case, s.32(1)(a) of the Civil Jurisdiction and Judgments Act 

1982 rendered this judgment unenforceable in the English courts.  

 

 State immunity is a preliminary issue: until it has been decided the English courts have 

no power under s.103(5) of the Arbitration Act 1996. The English Commercial Court ruled 

that where state immunity is a pending issue before a court, the English courts retain general case 

management powers but do not have powers under s.103(5) of the 1996 Act as no such power has 

arisen yet.  

 

 New UK ‘Global Anti-Corruption Sanctions Regulations 2021’. On 26 April 2021, the UK 

Government implemented its new „Global Anti-Corruption Sanctions Regulations 2021‟. The 

Regulations take aim at „serious corruption‟ and allow the UK to authorise asset freezes and travel 

bans for individuals, companies or organisations believed to have been invovled in serious corruption.  

 

 UK Government consults on changes to judicial review. On 11 May 2021, it was announced 

that a judicial review reform bill was pending. The UK Government is keen to reform judicial review, 

as evidenced by their commissioning of a purposefully broader consultation paper immediately after 

an independent panel found that only minor reform was preferable. The consultation has closed and 

the Ministry of Justice has indicated that the contents of the  proposed bill will be measured by the 

responses received to the consultation.  

 

 Limitation periods and midnight deadlines. In a decision handed down on 21 May 2021, the 

UK Supreme Court held that where a cause of action accrues at midnight, that full day will count in 
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respect of the computation of limitation periods. The Court held that this is due to the time 

immediately after midnight being an undivided day, it is not subject to „fractions‟ as is the case with 

cause of actions arising hours later on in the day.  

 

 

 

DIPLOMATIC SERVICE UNDER SECTION 12(1) OF THE STATE IMMUNITY ACT 1978 REQUIRED 

TO VALIDLY SERVE A FOREIGN STATE  

General Dynamics United Kingdom Ltd v State of Libya [2021] UKSC 22  
   

Introduction  

In General Dynamics United Kingdom Ltd v State of 

Libya, the UK Supreme Court allowed an appeal against 

an order dispensing with diplomatic service of an 

arbitration claim form and an order permitting 

enforcement of an arbitral award. The Supreme Court 

held that such service is the “mandatory and exclusive” 

method of service of process against a State.  

Background 

General Dynamics United Kingdom Ltd (“General 

Dynamics”) commenced arbitration proceedings against 

Libya in respect of sums owing under a contract for the 

supply of communication systems. On 5 January 2016, 

an ICC arbitral tribunal issued an Award in excess of £16 

million in favour of General Dynamics.  

On 21 June 2018, General Dynamic issued an arbitration 

claim form and made a without notice application to 

enforce the Award in England and Wales. General 

Dynamics also requested permission to dispense with 

service of the arbitration claim form, any order made by 

the court and any other associated documents. On 20 

July 2018, following an ex parte hearing, Teare J made 

an order which granted General Dynamics permission to 

enforce the Award and permission to dispense with 

service of the arbitration claim form (and any court 

order/associated documents). Such permission was 

given in purported exercise of a discretion under CPR 

6.16 and 6.28 on account of “exceptional 

circumstances”, namely the civil unrest in Libya at the 

time.  

On 19 September 2018, Libya applied to vary Teare J‟s 

enforcement order so as to (1) set aside the order 

dispensing with service and (2) require that service on 

Libya must be effected through diplomatic process as the 

method of service in section 12 of the State Immunity Act 

1978 (“SIA”). Section 12 requires service through the 

Foreign, Commonwealth and Development Office 

(“FCDO”) of “any writ of other document required to be 

served for instituting proceedings against a State”. On 

18 January 2019, Males LJ set aside the order dispensing 

with service. Males LJ concluded that the court did not 

have a discretion to dispense with service of the 

enforcement order under CPR 6.16 and/or 6.28 as this 

would be contrary to the “mandatory terms” of section 

12 of the SIA.  

General Dynamic appealed to the Court of Appeal. On 3 

July 2019, the Court of Appeal allowed the appeal and 

set aside the order of Males LJ which had the effect of 

restoring Teare J‟s order for service dispensation. The 

Court of Appeal concluded that it was not mandatory for 

either the arbitration claim form or the enforcement 

order to be served through the FDCO in accordance with 

section 12 of the SIA. The Court of Appeal then 

concluded that, as section 12 of the SIA did not apply, 

the courts retain jurisdiction under CPR Rule 6.16 

and/or 6.28 to, where appropriate, dispense with 

service. Libya appealed this judgment to the Supreme 

Court.  

The Supreme Court was concerned with the following 

questions:  

a) In proceedings to enforce an arbitration award 

against a foreign state, does section 12 of the SIA 

require the arbitration claim form or the 
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enforcement order to be served through the 

FCDO to the State‟s Ministry of Foreign Affairs? 

b) If it does apply, can the court, pursuant to the 

CPR, dispense with service?  

c) Could an insistence upon service pursuant to 

section 12 of the SIA constitute an infringement 

of article 6 of the European Convention on 

Human Rights?  

Decision 

By a majority, the Supreme Court allowed the appeal. On 

the first issue, the majority held, having regard to the 

clear language and legislative purpose of section 12 of the 

SIA as well as principles of international law and comity, 

that service on a defendant State through the FCDO is 

“mandatory and exclusive”, except in a situation where 

the State agrees to be served by an alternative method 

(see section 12(6) of the SIA). Secondly, the majority 

held that the CPR cannot give the court a discretion to 

dispense with a requirement provided by primary 

legislation. Thirdly, the majority held that section 12 of 

the SIA did not infringe upon Article 6 of the European 

Convention on Human Rights as the procedure in 

section 12 of the SIA is a “proportionate means” to 

pursue a legitimate objective. The decision is available 

here. 

https://www.bailii.org/uk/cases/UKSC/2021/22.html
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HIGH COURT UPHOLDS JURISDICTIONAL CHALLENGE ON GROUNDS OF STATE IMMUNITY 

Dynasty Company for Oil and Gas Trading Ltd v Kurdistan Regional Government of Iraq & 
Anor [2021] EWHC 952 (Comm) 
   

Introduction  

In Dynasty Company for Oil and Gas Trading Ltd v 

Kurdistan Regional Government of Iraq & Anor, the 

English High Court upheld the former Kurdistan 

Minister for Natural Resources‟ jurisdictional challenge, 

holding that the doctrine of state immunity applied and 

that in any event, the court would have stayed the 

proceedings on the grounds of forum non conveniens. 

Background 

The dispute concerned two oil and gas fields in the 

Kurdistan Region of Iraq. Initially, the first defendant, 

via the former Kurdistan Minister for Natural Resources 

(Dr Hawrami), entered into a production sharing 

contract with WesternZagros in relation to the fields.  

In 2014, Repsol acquired WesternZagros‟ interests in the 

fields without the first defendant‟s prior consent. Repsol 

entered into a sale and purchase agreement with the 

claimants in 2019 whereby the claimant was to purchase 

all of the share capital of the two fields. Crucially, the 

sale and purchase agreement provided that the 

completion of the agreement would be conditional upon 

the seller having receipt of the Governments consent. 

The claimant alleged that the first defendant, through Dr 

Hawrami, wrongfully failed to provide consent to a 

change of control from Repsol to Dynasty. Consequently, 

the sale and purchase agreement was terminated.  

The first defendant had not been served with the claim, 

but personal service was effected upon Dr Hawrami at 

Heathrow Airport. Subsequently, Dr Hawrami 

challenged the jurisdiction of the English Court citing his 

immunity under s.14 of the State Immunity Act 1978. Dr 

Hawrami also invoked the doctrine of forum non 

conveniens as he argued the English courts were not the 

appropriate forum to hear and adjudicate the dispute.  

Decision 

Butcher J upheld Dr Hawrami‟s arguments and found 

that the Court had no jurisdiction to hear the matter by 

virtue of the State Immunity Act and, in any event, 

forum non conveniens.  

Butcher J held that the first defendant‟s action (and by 

extension, Dr Hawrami‟s) of entry into the production 

sharing contracts constituted an exercise of the 

sovereign authority of the state of Iraq.  

In line with previous authorities such as Propend 

Finance Pty Ltd v Sing (1997) and Jones v Minister of 

the Interior of the Kingdom of Saudi Arabia [2007], 

Butcher J found that as Dr Hawrami was acting as a 

servant or agent of the first defendant at the relevant 

time, he was protected by the same immunity the first 

defendant was entitled to.  

Furthermore, as Butcher J found that the Brussels 

Recast Regulation did not apply in this case as it was not 

a “civil or commercial matter”, the court retained 

discretion as to whether or not to stay the proceedings 

on the ground of forum non conveniens. Butcher J found 

that the Courts of the Kurdistan Region of Iraq were a 

more appropriate forum than the Courts of England and 

Wales. The Court held that in the event of Dr Hawrami 

being unable to rely upon immunity, the proceedings 

would have been stayed regardless on the grounds of 

forum non conveniens.  

The decision is available here.  

https://www.bailii.org/ew/cases/EWHC/Comm/2021/952.html
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HIGH COURT ALLOWS S.69 APPEAL AND PROVIDES CLARITY AS TO THE COURT’S POWER 

TO REFRAME A POINT OF LAW 

CVLC Three Carrier Corp & Anor v Arab Maritime Petroleum Transport Company [2021] EWHC 
551 (Comm)  
   

Introduction  

Successful challenges under s.69 of the Arbitration Act 

1996 are few and far between. However, in CVLV Three 

Carrier Corp & Anor v Arab Maritime Petroleum 

Transport Company, the English High Court allowed 

such a challenge and provided clarity as to the scope and 

procedure of such a challenge.   

Background 

The claimant (the “Owners”) chartered two vessels from 

the Charterer (Al-Iraqiya Shipping Service and Oil 

Trading). By letters of guarantee, the defendant 

guaranteed the performance of the Charterer‟s 

obligations under both charterparties.  

In light of alleged breaches of the charterparties by the 

defendant, the claimant terminated the charterparties 

and commenced arbitration against the defendant under 

the London Maritime Arbitrators Association. 

The claimant arrested a vessel owned by the defendant 

as security for their claims under the guarantees.  The 

defendant filed an urgent application to the sole 

arbitrator, requesting a declaration than an implied term 

prohibited the claimant from seeking “additional 

security” beyond the issuance of the guarantee itself. The 

arbitrator dealt with the application on paper in the 

absence of further evidence. Whilst no finding of fact was 

made, the arbitration found that there was such an 

implied term and declared that the Owners were in 

breach of it. The arbitrator based his decision on the 

wording of the letters of guarantee, he noted they had 

been provided “in consideration of” the charterparty 

contracts. In his view, one could draw an “obvious 

inference” from the wording that the Owners considered 

this adequate security as if not, the charterparties would 

not have been concluded. The arbitrator issued two 

awards, making the declaration and holding the Owners 

liable for damages and costs.  

The claimant applied to appeal this decision to the 

English Commercial Court pursuant to s.69 of the 

Arbitration Act 1996. The claimant identified two points 

of law relating to the proposed s.69 appeal but the 

defendant opposed this on the basis that, as framed, 

these were not the questions the arbitrator was asked to 

determine. Accordingly, it was their contention that the 

s.69(3)(b) criteria had not been met.  The judge granted 

permission to appeal on the basis that the arbitrator had 

been asked to consider a point of law akin to the one as 

set out in the claim form. In granting permission to 

appeal, the Court reformulated the question raised by 

the Owners to reflect the question of law addressed in 

the Awards.  

Decision 

Unusually, the substantive appeal in the High Court was 

heard by the same judge who granted permission to 

appeal – Cockerill J.  

The defendant attempted to reopen the Court‟s decision 

to grant permission to appeal on account of their 

contention that the s.69(3)(b) requirement had not been 

satisfied. The judge noted that attempting to revisit the 

granting of permission at the substantive appeal hearing 

was a “novel” argument and whilst technically not 

impossible, this would only be done in “highly unusual 

circumstances” – of which there were none in the 

present matter. Nevertheless, the judge considered the 

defendant‟s jurisdictional challenge in greater detail. The 

judge held that the question of law need not be in 

“exactly the form” as posed to the tribunal; the question 

must be “inherent in the issues” which the arbitrator was 

asked to decide. The judge found this to be the case and 

rejected the jurisdictional challenge.  

On the arbitrator‟s decision, the judge found that he had 

arrived at the wrong conclusion by giving undue weight 

to the wording “in consideration of the charterparties” 

and had inadvertently reversed the burden of proof.  

The Court allowed the s.69 appeal and declared that the 

Owners had a right to seek additional security against 

the defendant. The decision is available here.  

https://www.bailii.org/ew/cases/EWHC/Comm/2021/551.html
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HIGH COURT FINDS NO CONFLICT BETWEEN AN EXCLUSIVE JURISDICTION CLAUSE AND 

AN ARBITRATION CLAUSE  

Melford Capital Partners (Holdings) LLP and others v Digby [2021] EWHC 872 (Ch)  
   

Introduction  

In Melford Capital Partners (Holdings) LLP and others 

v Digby, the English High Court gave effect to an 

arbitration clause over an exclusive jurisdiction clause. 

The decision reaffirms the English courts‟ pro-

arbitration approach and confirms that the mere 

presence of an exclusive jurisdiction clause would not 

render the arbitration clause inoperable.  

Background 

The dispute concerned whether or not the defendant 

partner had been validly expelled from the claimant 

partnerships. One agreement was governed by Guernsey 

law and contained an exclusive jurisdiction clause in 

favour of the Guernsey courts. The other agreement 

contained two, allegedly conflicting, dispute resolution 

clauses: Clause 27.2 of that agreement stipulated that the 

“courts of England have exclusive jurisdiction to settle 

any dispute” whilst Clause 28 stated that “any 

dispute…shall be referred to and finally resolved by 

arbitration under LCIA Rules”.  

The claimants required injunctive relief to protect the 

misuse of their confidential information and so they 

issued proceedings in London. The defendant later 

issued a counterclaim against the first and second 

claimants. Both claimants applied to the court to have 

the counterclaim stayed or dismissed on account of the 

grounds of dispute being subject to the first and second 

agreements‟ dispute resolution clauses.  

In the present proceedings, the court was concerned with 

the jurisdictional question as to which court or tribunal 

should determine the dispute.  

The court was concerned with the following questions:  

a) Which clause (27.2 or 28) was to be given effect; 

and  

b) Had the claimants waived their right to have 

disputes arising under the first agreement 

adjudicated by the courts of Guernsey, and had 

the claimants waived their right to submit 

disputes under the second agreement to LCIA 

arbitration by virtue of their application to the 

English courts for injunctive relief; and 

c) Should the defendant be permitted to continue 

his counterclaim.  

Decision 

The court gave effect to the arbitration clause (Clause 

28). The court held that both clauses were to be 

construed as requiring all disputes to be submitted to 

LCIA arbitration with clause 27.2 having the effect of 

recognizing the supervisory jurisdiction of the English 

courts over that arbitration. Deputy Judge Charles 

Morrison, following the judgment given by Christopher 

Clarke J in Ace Capital Ltd v CMS Energy Corporation 

[2008], held that a decision to the contrary would result 

in the “evisceration” of a clause the parties had 

contractually agreed and would not give effect to what 

the parties must have intended. The clauses were not at 

odds with each other, but could be read in harmony as 

clause 27.2 simply had the effect of recognizing the 

supervisory jurisdiction of the English courts over the 

arbitration.  

In relation to question (b), the court held that the 

claimants‟ right to have disputes adjudicated by the 

Guernsey courts and LCIA arbitration remained 

unaffected by their seeking of injunctive relief. The relief 

sought was “limited” and brought “to address the urgent 

problems the claimants faced”. 

Furthermore, the defendant‟s counterclaim was stayed. 

The substance of the counterclaim was subject to the 

exclusive jurisdiction clause and the arbitration 

agreement. Accordingly, litigating these matters in 

London would risk fragmentation which would be 

contrary to the interests of justice.  

 The decision is available here. 

https://www.bailii.org/ew/cases/EWHC/Ch/2021/872.html
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COURT OF APPEAL REFUSES TO ENFORCE JUDGMENT OBTAINED IN BREACH OF 

ARBITRATION AGREEMENT  

AdActive Media Inc v Mark Ingrouille [2021] EWCA Civ 313  
   

Introduction  

In AdActive Media Inc v Ingrouille, the English Court of 

Appeal allowed an appeal against an order granting 

summary judgment to enforce a US judgment obtained 

by the respondent in breach of an arbitration clause.  

Background 

The appellant, Mr. Ingrouille, a UK resident, entered 

into a consultancy agreement with the respondent, 

AdActive Media Inc, in 2014. The agreement was 

governed by Californian law and contained three 

jurisdictional provisions: two conferred jurisdiction on 

the US District and State Courts in California and the 

other provided for arbitration under the rules of the 

American Arbitration Association. The arbitration clause 

provided for “all claims, disputes, controversies, 

differences or misunderstandings” to be determined by 

arbitration. Claims and/or disputes relating to the 

misuse and unauthorized disclosure of confidential 

information were expressly non-arbitrable matters.  

The respondent terminated the agreement and 

commenced proceedings against the appellant in the US 

District Court in 2018 on a range of matters (e.g., fraud 

and breach of contract) and was not confined to the 

unauthorized disclosure of confidential information. The 

respondent obtained default judgment in the sum of 

US$11 million as a result of the appellant‟s lack of 

engagement with the proceedings and sought to enforce 

the judgment in the English High Court.  

The appellant argued against the High Court‟s 

recognition/enforcement of the overseas judgment and 

relied upon s.32(1)(a) of the Civil Jurisdiction and 

Judgments Act 1982: an overseas judgment shall not be 

recognized or enforced in the UK if “the bringing of 

those proceedings in that court was contrary to an 

agreement under which the dispute in question was to 

be settled otherwise than by proceedings in the courts of 

that country”.  

The High Court rejected this argument and granted 

summary judgment in favour of the respondent. The 

High Court found the arbitration clause to be 

inconsistent with the two other jurisdiction clauses and 

therefore not enforceable for the purposes of s.32(1)(a). 

The High Court also determined that as the issue of 

unauthorized disclosure of confidential material was a 

part of the US proceedings, this proceeding fell within 

the exception of arbitrable matters. Mr. Ingrouille 

appealed this decision.  

Decision 

On appeal, the Court of Appeal held that the High Court 

erred in holding that the arbitration agreement was 

ineffective.  

The Court relied upon Fiona Trust & Holding Corp v. 

Privalov [2007] UKHL 40 and Enka Insaat Ve Sanayi 

AS v OOO Insurance Company Chub [2020] UKSC 38 in 

giving a purposive interpretation to the arbitration 

clause as no parties would intend to create a conflict 

between express terms. Richards LJ, delivering the 

judgment, found no inconsistency with the jurisdictional 

clause. The US jurisdictional clauses were for matters 

outside the ambit of the arbitration clause like the 

unauthorized disclosure of confidential information. 

Consequently, the Court held that there was an effective 

arbitration agreement in place.  

The Court disagreed with the High Court in their finding 

that the US Court proceedings were confined to non-

arbitrable matters. The Court of Appeal held that whilst 

the proceedings partly related to unauthorized 

disclosure, they delved into matters which ought to have 

been arbitrable.  

The Court of Appeal agreed with the Appellant in his 

previous assertion that s.32(1)(a) renders the judgment 

unenforceable in the English Courts. Richards LJ 

clarified that it is the “bringing” of the proceedings in 

breach of the agreement which prevents the English 

court from recognizing or enforcing the judgment as 

opposed to the terms of the judgment itself. Accordingly, 

the appeal was allowed.  

The decision is available here.  

https://www.bailii.org/ew/cases/EWCA/Civ/2021/313.html
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STATE IMMUNITY IS A PRELIMARY ISSUE: UNTIL IT HAS BEEN DECIDED THE ENGLISH 

COURTS HAVE NO POWER UNDER S.103(5) OF THE ARBITRATION ACT 1996  

(1) Hulley Enterprises Limited, (2) Yukos Universal Limited, (3) Veteran Petroleum Limited v 
The Russian Federation [2021] EWHC 894 (Comm)  
   

Introduction  

In (1) Hulley Enterprises Limited, (2) Yukos Universal 

Limited, (3) Veteran Petroleum Limited v The Russian 

Federation, the English Commercial Court ruled that the 

English courts‟ power under s.103(5) of the Arbitration 

Act 1996 is limited where a party has challenged the 

jurisdiction of the court under the State Immunity Act 

1978.  

Background 

The dispute related to the claimants‟ attempts to enforce 

final arbitration Awards of the Permanent Court of 

Arbitration dated 18 July 2014 in which the claimants 

were awarded over $50 billion in compensation, arising 

out of allegations that Yukos assets were unlawfully 

expropriated by Russia.  

On 20 April 2016, Russia was successful in having the 

Awards set aside by the District Court of The Hague. As 

the Claimants had commenced enforcement proceedings 

around the world, these were either stayed or 

discontinued pending the judgment of The Hague Court 

of Appeal – with liberty to apply to reinstate following 

that decision. The English proceedings were stayed by a 

consent order of Leggatt J in 2016.  

On 18 February 2020, The Hague Court of Appeal 

reinstated the Awards and Russia appealed this decision 

to the Dutch Supreme Court. Following the Awards 

being reinstated, the Claimants applied to lift the stay in 

respect of the enforcement proceedings in England in 

order to progress the enforcement of the Awards. In the 

alternative, if the Court decided to refuse to lift the stay 

pending determination in the Dutch Supreme Court, the 

Claimants asked the court to: 

a) Adjourn the proceedings under s.103(5) of the 

Arbitration Act 1996; and  

b) Order that the adjournment be conditional upon 

Russia providing security in the appropriate 

amount, which the Claimants submitted to be 

US$ 7 billion.  

Russia‟s position was that the English proceedings ought 

to remain subject to the stay until there was a final 

determination in the Dutch Supreme Court and that the 

court did not yet have the power under s.103(5) of the 

Arbitration Act 1996 to grant security whilst there was 

still an active jurisdictional challenge under the State 

Immunity Act 1978.  

Decision 

Henshaw J declined to lift the stay and agreed with 

Russia in that the stay should be maintained until the 

resolution of the appeal to the Dutch Supreme Court. 

Henshaw J also declined to order security as he found 

the Court did not have the power to do so given the 

pending claim regarding State immunity.  

Following JH Rayner (Mincing Lane) Ltd v Department 

of Trade and Industry [1989] Ch 72 and ETI Euro 

Telecom International NC v Republic of Bolivia [2009] 

EWCA Civ 880, Henshaw J held that the question of 

state immunity must be decided as a preliminary issue 

and exercising powers under s.103 would constitute an 

assertion of adjudicative jurisdiction over Russia before 

such jurisdiction was even determined. Henshaw J held 

that the court‟s power under the Arbitration Act is 

available only “if and when the court has determined 

that the defendant state lacks immunity, so that the 

court can assume jurisdiction over it. To purport to 

apply s.103(5), including by ordering security or 

granting an adjournment conditionally upon the 

payment of security, would be to exercise powers which 

the court does not, pending an adverse immunity 

decision, possess”.  

Henshaw J clarified that the court‟s power to grant or 

continue the stay derived from the court‟s general case 

management powers as opposed to s.103 of the 

Arbitration Act as such power has not yet arisen.  

Henshaw J also found that a State‟s request for an 

adjournment under s.103(5) of the Arbitration Act could 

risk a potential waiver of immunity.  

The decision is available here.  

https://www.bailii.org/ew/cases/EWHC/Comm/2021/894.html
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NEW UK ‘GLOBAL ANTI-CORRUPTION SANCTIONS REGULATIONS 2021’ 

   

Introduction  

On 26 April 2021, the UK Government implemented its 

new Global Anti-Corruption Sanctions Regulations 2021. 

The Foreign Secretary wrote that the Regulations would 

“ensure that the UK is not a safe haven for those 

involved in serious corruption, including those who 

profit from it”. Currently 22 persons have initially been 

targeted and listed under the Regulations, including 14 

Russian nationals.  

The new Regulations authorize asset freezes and travel 

bans for individuals, companies or organizations 

believed to have been involved in serious corruption. 

This approach to combatting serious corruption affords 

the UK Government greater powers than prescribed by 

the Bribery Act 2010. The UK‟s past sanction regimes, a 

Global Human Rights Regime and a Misappropriation of 

State Assets regime, restricted the UK‟s ability to impose 

restrictions on individuals/entities solely for 

involvement in bribery. Accordingly, the introduction of 

the new Regulations sees the UK sanction model shift 

closer in alignment to that of the United States and 

Canada. Since leaving the European Union, this is the 

second set of autonomous sanctions introduced by the 

UK. The UK‟s „freedom‟ to implement its own regime 

undoubtedly facilitates this alignment.  

Under the Regulations, corruption is defined as either 

bribery or the misappropriation of property but the 

Regulations are silent on what constitutes serious 

corruption. The report under section 18 of the Sanctions 

and Anti Money Laundering Act 2018 in relation to the 

Global Anti-Corruption Sanctions Regulations 2021, 

does however identify circumstances where a person is 

involved in serious corruption:  

 The person is responsible for or engages in 

serious corruption; 

 The person facilitates or provides support for 

serious corruption;  

 The person profits financially or obtains any 

other benefit from serious corruption; 

 The person conceals or disguises, or facilitates 

the concealment of disguise of – 

i. Serious corruption, or  

ii. Any profit or proceeds from serious 

corruption; 

 The person transfers or converts, or facilitates 

the transfer or conversion of, any profit or 

proceeds from serious corruption; 

 The person is responsible for the investigation or 

prosecution of serious corruption and 

intentionally or recklessly fails to fulfil that 

responsibility;  

 The person uses physical force, threats or 

intimidation to interfere in, or otherwise 

interferes in, any law enforcement or judicial 

process in connection with serious corruption; 

or  

 The person contravenes, or assists with the 

contravention of, any provision of Part 3 of the 

Regulations.  

The scope of the regime is purposefully wide and 

evidences the UK‟s ambition to be seen as a “global 

leader in tackling corruption and illicit finance”. To 

successfully do so, the UK Government must also bolster 

their enforcement action to accompany the new 

Regulations. As things stand, businesses and entities 

operating within the UK ought to ensure they comply 

with the new Regulations. Enhanced screening 

procedures may need to be adopted to ensure such 

businesses do not fall foul of the new Regulations.  

The Regulations are available here.  

  

https://www.legislation.gov.uk/uksi/2021/488/contents/made
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UK GOVERNMENT CONSULTS ON CHANGES TO JUDICIAL REVIEW 

Introduction  

On May 11 2021, plans for a Judicial Review Bill were 

announced at a Queen‟s Speech. The purpose of the bill 

is to purportedly “restore the balance of power between 

the executive, legislature and the courts”. Government 

officials clarified that the aim is “incremental 

constitutional restoration, not revolution”.  

Following successive defeats in the Supreme Court, the 

2019 Conservative and Unionist Party Manifesto pledged 

to ensure judicial review is “not abused to conduct 

politics by another means or to create needless delays”. 

Building upon that pledge, the Independent Review of 

Administrative Law was launched in July 2020 and the 

panel, led by Lord Faulks QC, was asked to consider 

whether the right balance was being struck between 

citizens‟ rights to challenge executive decisions and the 

need for effective and efficient government. The panel 

was asked to examine the issue of justiciability and the 

need for procedural reforms which, amongst other 

things, may place limitations on standing.  

In March 2021, the panel concluded that only modest 

changes were needed for judicial review and 

recommended against codification and/or reform of 

judicial review and justiciability. The proposals were as 

follows:  

 The decision of the Supreme Court in R (Cart) v 

The Upper Tribunal [2011] UKSC 28 should be 

reversed to re-affirm that decisions of the Upper 

Tribunal to refuse permission to appeal are not 

subject to the supervisory jurisdiction of the 

High Court; and  

 The decision of the Supreme Court in Ahmed & 

Ors v HM Treasury (No 2) [2010] UKSC 5 

should be reversed so that the courts have the 

option of suspending quashing orders in 

particular situations; and  

 General changes to procedure: removing the 

requirement for a claim to be issued “promptly”, 

providing guidance on interveners, providing for 

an extra step in the procedure of a Reply and 

revised guidance on the duty of candour in 

judicial review proceedings.  

Notwithstanding the panel‟s conclusions that only minor 

changes were needed, the Ministry of Justice launched a 

six-week consultation in March 2021 which ended on 29 

April 2021. The consultation covers areas of reform that 

go beyond what the panel recommended. Examples of 

significant and contentious proposals outlined in the 

consultation document include, but are not limited to:  

 Proposals on allowing the courts to make 

prospective only remedies; and  

 Legislating to clarify the effect of statutory 

ouster clauses.  

Presumably disheartened by the panel‟s minor 

proposals, the consultation seeks to broaden the scope of 

reform to judicial review. Whilst the contents of the Bill 

are unknown at this stage, the Ministry of Justice has 

said that “this bill delivers on that pledge [the 2019 

Manifesto] and its measures will be informed by the 

responses to our consultation”.  

The Independent Review of Administrative Law report is 

available here.   

The Judicial Review Reform consultation document is 

available here.   

 

 

 

 

 

 

 

 

 

 

 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/970797/IRAL-report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/975301/judicial-review-reform-consultation-document.pdf
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LIMITATION PERIODS AND MIDNIGHT 

DEADLINES  

Matthew & Ors v Sedman & Ors [2021] 

UKSC 19  

Introduction  

In Matthew & Ors v Sedman & Ors, the Supreme Court 

distinguished between a cause of action arising part-way 

through a day and a cause of action accruing at 

midnight. The Supreme Court held that in the latter case, 

the next full day after midnight is included within the 

limitation period.  

Background  

The appellants replaced the respondents as trustees of 

the Evelyn Hammond Will Trust (the “Trust”), the 

respondents having retired as trustees in 2014. The 

principal asset in the Trust were shares in Cattles Plc 

(“Cattles”), who also owned Welcome Financial Services 

Ltd (“Welcome”). In 2007, Cattles published an annual 

report. Information in this report was included in a 

rights issue prospectus which was released to potential 

investors in 2008. As a result of the misleading 

information, trading in Cattles‟ shares was suspended in 

2009. In 2011, both Cattles and Welcome entered into 

court sanctioned schemes of arrangement. The present 

matter concerning limitation only relates to the 

„Welcome Scheme‟. Under the scheme, the Trust could 

make a claim against provided the then-trustees, the 

respondents, made the claim by midnight on Thursday 2 

June 2011 (the „Bar Date‟). The respondents did not do 

so.  

Due to their inaction, the appellants commenced 

proceedings in negligence and breach of trust against the 

respondents (the “Welcome Claim”). The claim form was 

issued on Monday 5 June 2017. The respondents applied 

for summary judgment and/or strike out in relation to 

the appellants‟ case on the Welcome Scheme as they 

alleged it was brought out of time. Under the Limitation 

Act 1980, actions founded on tort or contract “shall not 

be brought after the expiration of six years from the 

date on which the cause of action accrued” – this is the 

same limit for claims in respect of trust property. The 

issue therefore is whether or not the six-year period 

began from Friday 3 June 2011. If it did, the appellants 

were out of time in bringing the Welcome Claim. If 

Friday 3 June was not included in the limitation period, 

proceedings could have been brought by Monday 5 June 

2017 at the latest which would mean the appellants case 

would not be statute-barred.  

By applying Gelmini v Moriggia [1913] 2 KB 549, HHJ 

Hodge QC, sitting in the High Court, held that as the 

cause of action had accrued at the very first moment 3 

June 2011, that day should be included for the purposes 

of calculating the limitation period. Permission to appeal 

was granted but the Court of Appeal reached the same 

conclusion. Namely, Friday 3 June 2011 should be 

included in the limitation period and accordingly, the 

appeal was dismissed. The appellants appealed against 

this decision too.  

Decision  

The Supreme Court unanimously dismissed the appeal. 

Lord Stephens gave the single judgment and found that 

in a midnight deadline case, even if the cause of action 

accrued at the very start of the day following midnight, 

that day is still a complete undivided day. Lord Stephens 

explained that the general rule which directs that the day 

of accrual of the cause of action should be excluded from 

the computation of limitation periods is due to the fact 

that “the law rejects a fraction of a day”. As no fraction 

of the day occurs in „midnight deadline‟ cases due to it 

being an undivided day, the general rule does not apply.  

Moreover, Lord Stephens held that if Friday 3 June 2011 

were excluded from the computation of limitation this 

would afford the claimants six years and one complete 

day. Such a course of action would „unduly distort‟ 

Parliament‟s intentions and would prejudice the 

defendant.  

Accordingly, the appeal was dismissed.  

 The decision is available here.  

 

 

 

 

https://www.bailii.org/uk/cases/UKSC/2021/19.html

